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and n, units of the combined first and second
samples as follows:

_ 1 nyp+ny
X,=—— XX, (6)
n+n, 5
Step 9. Compute the standard error
(SE(X3)) of the mean full-load efficiency of
the n, and n, units in the combined first and
second samples as follows:

S

A/ +n, @

(Note that S, is the value obtained above in
Step 3.)
Step 10. Set the lower control limit (LCL,)

to,
LCL, =RE-tSE (X,)  (8)\'b* —4ac

where t has the value obtained in Step 5, and
compare the combined sample mean (X,) to
the lower control limit (LCL,) to find one of
the following: _

(i) If the mean of the combined sample (X5)
is less than the lower control limit (LCLs,),
the basic model is in non-compliance and
testing is at an end.

_(ii) If the mean of the combined sample
(X;) is equal to or greater than the lower
control limit (LCL,), the basic model is in
compliance and testing is at an end.

SE (X,)=

MANUFACTURER-OPTION TESTING

If a determination of non-compliance is
made in Steps 6, 7 or 10, of this appendix A,
the manufacturer may request that addi-
tional testing be conducted, in accordance
with the following procedures.

Step A. The manufacturer requests that an
additional number, ns;, of units be tested,
with n3 chosen such that n, + n, + n; does not
exceed 20.

Step B. Compute the mean full-load effi-
ciency, standard error, and lower control
limit of the new combined sample in accord-
ance with the procedures prescribed in Steps
8, 9, and 10, of this appendix A.

Step C. Compare the mean performance of
the new combined sample to the lower con-
trol limit (LLCL,) to determine one of the fol-
lowing:

(a) If the new combined sample mean is
equal to or greater than the lower control
limit, the basic model is in compliance and
testing is at an end.

(b) If the new combined sample mean is
less than the lower control limit and the
value of n; + n, + ns3 is less than 20, the man-
ufacturer may request that additional units
be tested. The total of all units tested may
not exceed 20. Steps A, B, and C are then re-
peated.

(c) Otherwise, the basic model is deter-
mined to be in non-compliance.
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Subpart V—General Provisions

SOURCE: 69 FR 61941, Oct. 21, 2004, unless
otherwise noted. Redesignated at 70 FR 60417,
Oct. 18, 2005.

§431.401 Petitions for waiver, and ap-
plications for interim waiver, of test
procedure.

(a) General criteria. (1) Any interested
person may submit a petition to waive
for a particular basic model any re-
quirements of §§431.16, 431.76, 431.86,
431.96, and 431.106 of this part, upon the
grounds that either the basic model
contains one or more design character-
istics which prevent testing of the
basic model according to the prescribed
test procedures, or the prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption charac-
teristics as to provide materially inac-
curate comparative data.

(2) Any person who has submitted a
Petition for Waiver as provided in this
subpart, may also file an Application
for Interim Waiver of the applicable
test procedure requirements.

(b) Submission, content, and publica-
tion. (1) You must submit your Petition
for Waiver in triplicate, to the Assist-
ant Secretary for Energy Efficiency
and Renewable Energy, U.S. Depart-
ment of Energy. Hach Petition for
Waiver must:

(i) Identify the particular basic
model(s) for which a waiver is re-
quested, the design characteristic(s)
constituting the grounds for the peti-
tion, and the specific requirements
sought to be waived, and must discuss
in detail the need for the requested
waiver;

(ii) Identify manufacturers of all
other basic models marketed in the
United States and known to the peti-
tioner to incorporate similar design
characteristic(s);

(iii) Include any alternate test proce-
dures known to the petitioner to evalu-
ate the characteristics of the basic
model in a manner representative of its
energy consumption; and

(iv) Be signed by you or by an au-
thorized representative. In accordance
with the provisions set forth in 10 CFR
1004.11, any request for confidential
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treatment of any information con-
tained in a Petition for Waiver or in
supporting documentation must be ac-
companied by a copy of the petition,
application or supporting documenta-
tion from which the information
claimed to be confidential has been de-
leted. DOE will publish in the FEDERAL
REGISTER the petition and supporting
documents from which confidential in-
formation, as determined by DOE, has
been deleted in accordance with 10 CFR
1004.11 and will solicit comments, data
and information with respect to the de-
termination of the petition.

(2) You must submit any Application
for Interim Waiver in triplicate, with
the required three copies of the Peti-
tion for Waiver, to the Assistant Sec-
retary for Energy Efficiency and Re-
newable Energy, U.S. Department of
Energy. Each Application for Interim
Waiver must reference the Petition for
Waiver by identifying the particular
basic model(s) for which you seek a
waiver and temporary exception. Each
Application for Interim Waiver must
demonstrate likely success of the Peti-
tion for Waiver and address what eco-
nomic hardship and/or competitive dis-
advantage is likely to result absent a
favorable determination on the Appli-
cation for Interim Waiver. You or an
authorized representative must sign
the Application for Interim Waiver.

(c) Notification to other manufacturers.
(1) After filing a Petition for Waiver
with DOE, and after DOE has published
the Petition for Waiver in the FEDERAL
REGISTER, you must, within five work-
ing days of such publication, notify in
writing all known manufacturers of do-
mestically marketed units of the same
product type (as defined in Section
340(1) of the Act) and must include in
the notice a statement that DOE has
published in the FEDERAL REGISTER on
a certain date the Petition for Waiver
and supporting documents from which
confidential information, if any, as de-
termined by DOE, has been deleted in
accordance with 10 CFR 1004.11. In com-
plying with the requirements of this
paragraph, you must file with DOE a
statement certifying the names and ad-
dresses of each person to whom you
have sent a notice of the Petition for
Waiver.

§431.401

(2) If you apply for Interim Waiver,
whether filing jointly with or subse-
quent to your Petition for Waiver with
DOE, you must concurrently notify in
writing all known manufacturers of do-
mestically marketed units of the same
product type (as defined in Section
340(1) of the Act), and must include in
the notice a copy of the Petition for
Waiver and a copy of the Application
for Interim Waiver. In complying with
this section, you must in the written
notification include a statement that
the Assistant Secretary for Energy Ef-
ficiency and Renewable Energy will re-
ceive and consider timely written com-
ments on the Application for Interim
Waiver. Upon filing an Application for
Interim Waiver, you must in complying
with the requirements of this para-
graph certify to DOE that a copy of
these documents has been sent to all
known manufacturers of domestically
marked units of the same product type
(as listed in Section 340(1) of the Act).
Such certification must include the
names and addresses of such persons.
You must comply with the provisions
of paragraph (c)(1) of this Section with
respect to the petition for waiver.

(d) Comments; responses to comments.
(1) Any person submitting written com-
ments to DOE with respect to an Appli-
cation for Interim Waiver must also
send a copy of the comments to the ap-
plicant.

(2) Any person submitting written
comments to DOE with the respect to a
Petition for Waiver must also send a
copy of such comments to the peti-
tioner. In accordance with paragraph
(b)(1) of this section, a petitioner may
submit a rebuttal statement to the As-
sistant Secretary for Energy Efficiency
and Renewable Energy.

(e) Provisions specific to interim waiv-
ers—(1) Disposition of application. If ad-
ministratively feasible, DOE will no-
tify the applicant in writing of the dis-
position of the Application for Interim
Waiver within 15 business days of re-
ceipt of the application. Notice of
DOE’s determination on the Applica-
tion for Interim Waiver will be pub-
lished in the FEDERAL REGISTER.

(2) Consequences of filing application.
The filing of an Application for Interim
Waiver will not constitute grounds for
noncompliance with any requirements
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of this subpart, until an Interim Waiv-
er has been granted.

(3) Criteria for granting. The Assistant
Secretary for Energy Efficiency and
Renewable Energy will grant an In-
terim Waiver from test procedure re-
quirements if he or she determines that
the applicant will experience economic
hardship if the Application for Interim
Waiver is denied, if it appears likely
that the Petition for Waiver will be
granted, and/or if the Assistant Sec-
retary determines that it would be de-
sirable for public policy reasons to
grant immediate relief pending a deter-
mination on the Petition for Waiver.

(4) Duration. An interim waiver will
terminate 180 days after issuance or
upon the determination on the Petition
for Waiver, whichever occurs first. DOE
may extend an interim waiver for up to
180 days or modify its terms based on
relevant information contained in the
record and any comments received sub-
sequent to issuance of the interim
waiver. DOE will publish in the FED-
ERAL REGISTER notice of such exten-
sion and/or any modification of the
terms or duration of the interim waiv-
er.
(f) Provisions specific to waivers—(1)
Rebuttal by petitioner. Following publi-
cation of the Petition for Waiver in the
FEDERAL REGISTER, a petitioner may,
within 10 working days of receipt of a
copy of any comments submitted in ac-
cordance with paragraph (b)(1) of this
section, submit a rebuttal statement to
the Assistant Secretary for Energy Ef-
ficiency and Renewable Energy. A peti-
tioner may rebut more than one re-
sponse in a single rebuttal statement.

(2) Disposition of petition. DOE will no-
tify the petitioner in writing as soon as
practicable of the disposition of each
Petition for Waiver. The Assistant Sec-
retary for Energy Efficiency and Re-
newable Energy will issue a decision on
the petition as soon as is practicable
following receipt and review of the Pe-
tition for Waiver and other applicable
documents, including, but not limited
to, comments and rebuttal statements.

(3) Consequence of filing petition. The
filing of a Petition for Waiver will not
constitute grounds for noncompliance
with any requirements of this subpart,
until a waiver or interim waiver has
been granted.

10 CFR Ch. Il (1-1-11 Edition)

(4) Granting: criteria, conditions, and
publication. The Assistant Secretary for
Energy Efficiency and Renewable En-
ergy will grant a waiver if he or she de-
termines that either the basic model
for which the waiver was requested
contains a design characteristic which
prevents testing of the basic model ac-
cording to the prescribed test proce-
dures, or the prescribed test procedures
may evaluate the basic model in a
manner so unrepresentative of its true
energy consumption characteristics as
to provide materially inaccurate com-
parative data. The Assistant Secretary
for Energy Efficiency and Renewable
Energy may grant a waiver subject to
conditions, which may include adher-
ence to alternate test procedures. DOE
will promptly publish in the FEDERAL
REGISTER notice of each waiver granted
or denied, and any limiting conditions
of each waiver granted.

(g) Revision of regulation. Within one
yvear of the granting of any waiver, the
Department will publish in the FED-
ERAL REGISTER a notice of proposed
rulemaking to amend our regulations
s0 as to eliminate any need for the con-
tinuation of such waiver. As soon
thereafter as practicable, the Depart-
ment will publish in the FEDERAL REG-
ISTER a final rule. Such waiver will ter-
minate on the effective date of such
final rule.

(h) Exhaustion of remedies. In order to
exhaust administrative remedies, any
person aggrieved by an action under
this Section must file an appeal with
the DOE’s Office of Hearings and Ap-
peals as provided in 10 CFR Part 1003,
subpart C.

§431.402 Preemption of State regula-
tions for commercial HVAC & WH
products.

Beginning on the effective date of
such standard, an energy conservation
standard set forth in this part for a
commercial HVAC & WH product su-
persedes any State or local regulation
concerning the energy efficiency or en-
ergy use of that product, except as pro-
vided for in Section 345(b)(2)(B)-(D) of
the Act.
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§431.403 Maintenance of records.

(a) If you are the manufacturer of
any covered equipment, you must es-
tablish, maintain and retain records of
the following:

(1) The test data for all testing con-
ducted pursuant to this part;

(2) For electric motors, the develop-
ment, substantiation, application, and
subsequent verification of any AEDM
used under this part;

(3) For electric motors, any written
certification received from a certifi-
cation program, including a certificate
or conformity, relied on under the pro-
visions of this part;

(4) For commercial HVAC and WH
products, the test data for all testing
conducted pursuant to 10 CFR part 431,
including any testing conducted by a
VICP; and

(6) For commercial HVAC and WH
products, the development, substan-
tiation, application, and subsequent
verification of any AEDM.

(b) You must organize such records
and index them so that they are read-
ily accessible for review. The records
must include the supporting test data
associated with tests performed on any
test units to satisfy the requirements
of this part (except tests performed by
us directly).

(c) For each basic model, you must
retain all such records for a period of
two years from the date that produc-
tion of all units of that basic model has
ceased. You must retain records in a
form allowing ready access to DOE,
upon request.

[69 FR 61941, Oct. 21, 2004. Redesignated at 70
FR 60417, Oct. 18, 2005, as amended at 75 FR
675, Jan. 5, 2010]

§431.404 Imported equipment.

(a) Under sections 331 and 345 of the
Act, any person importing any covered
equipment into the United States must
comply with the provisions of the Act
and of this part, and is subject to the
remedies of this part.

(b) Any covered equipment offered
for importation in violation of the Act
and of this part will be refused admis-
sion into the customs territory of the
United States under rules issued by the
Secretary of the Treasury, except that
the Secretary of the Treasury may, by

§431.407

such rules, authorize the importation
of such covered equipment upon such
terms and conditions (including the
furnishing of a bond) as may appear to
the Secretary of Treasury appropriate
to ensure that such covered equipment
will not violate the Act and this part,
or will be exported or abandoned to the
United States.

§431.405 Exported equipment.

Under Sections 330 and 345 of the Act,
this Part does not apply to any covered
equipment if:

(a) Such equipment is manufactured,
sold, or held for sale for export from
the United States (or such equipment
was imported for export), unless such
equipment is, in fact, distributed in
commerce for use in the United States;
and,

(b) Such equipment, when distributed
in commerce, or any container in
which it is enclosed when so distrib-
uted, bears a stamp or label stating
that such covered equipment is in-
tended for export.

§431.406 Subpoena.

Pursuant to sections 329(a) and 345 of
the Act, for purposes of carrying out
this part, the Secretary or the Sec-
retary’s designee, may sign and issue
subpoenas for the attendance and testi-
mony of witnesses and the production
of relevant books, records, papers, and
other documents, and administer the
oaths. Witnesses summoned under the
provisions of this section shall be paid
the same fees and mileage as are paid
to witnesses in the courts of the United
States. In case of contumacy by, or re-
fusal to obey a subpoena served upon
any persons subject to this part, the
Secretary may seek an order from the
District Court of the United States for
any District in which such person is
found or resides or transacts business
requiring such person to appear and
give testimony, or to appear and
produce documents. Failure to obey
such order is punishable by such court
as a contempt thereof.

§431.407 Confidentiality.

Pursuant to the provisions of 10 CFR
1004.11, any person submitting informa-
tion or data which the person believes
to be confidential and exempt from
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public disclosure should submit one
complete copy, and 15 copies from
which the information believed to be
confidential has been deleted. In ac-
cordance with the procedures estab-
lished at 10 CFR 1004.11, the Depart-
ment shall make its own determination
with regard to any claim that informa-
tion submitted be exempt from public
disclosure.

§431.408 Preemption of State regula-
tions for covered equipment other
than electric motors and commer-
cial heating, ventilating, air-condi-
tioning and water heating products.

This section concerns State regula-
tions providing for any energy con-
servation standard, or water conserva-
tion standard (in the case of commer-
cial prerinse spray valves or commer-
cial clothes washers), or other require-
ment with respect to the energy effi-
ciency, energy use, or water use (in the
case of commercial prerinse spray
valves or commercial clothes washers),
for any covered equipment other than
an electric motor or commercial HVAC
and WH product. Any such regulation
that contains a standard or require-
ment that is not identical to a Federal
standard in effect under this subpart is
preempted by that standard, except as
provided for in sections 327(b) and (c)
and 345(e), (f) and (g) of the Act.

[75 FR 675, Jan. 5, 2010]

Subpart W—Petitions To Exempt
State Regulation From Pre-
emption; Petitions To Withdraw
Exemption of State Regula-
tion

SOURCE: 69 FR 61941, Oct. 21, 2004, unless
otherwise noted. Redesignated at 70 FR 60417,
Oct. 18, 2005.

§431.421 Purpose and scope.

(a) The regulations in this subpart
prescribe the procedures to be followed
in connection with petitions requesting
a rule that a State regulation pre-
scribing an energy conservation stand-
ard or other requirement respecting en-
ergy use or energy efficiency of a type
(or class) of covered equipment not be
preempted.

10 CFR Ch. Il (1-1-11 Edition)

(b) The regulations in this subpart
also prescribe the procedures to be fol-
lowed in connection with petitions to
withdraw a rule exempting a State reg-
ulation prescribing an energy conserva-
tion standard or other requirement re-
specting energy use or energy effi-
ciency of a type (or class) of covered
equipment.

§431.422 Prescriptions of a rule.

(a) Criteria for exemption from preemp-
tion. Upon petition by a State which
has prescribed an energy conservation
standard or other requirement for a
type or class of covered equipment for
which a Federal energy conservation
standard is applicable, the Secretary
shall prescribe a rule that such stand-
ard not be preempted if he/she deter-
mines that the State has established
by a preponderance of evidence that
such requirement is needed to meet un-
usual and compelling State or local en-
ergy interests. For the purposes of this
regulation, the term “unusual and com-
pelling State or local energy interests”
means interests which are substan-
tially different in nature or magnitude
from those prevailing in the U.S. gen-
erally, and are such that when evalu-
ated within the context of the State’s
energy plan and forecast, the costs,
benefits, burdens, and reliability of en-
ergy savings resulting from the State
regulation make such regulation pref-
erable or necessary when measured
against the costs, benefits, burdens,
and reliability of alternative ap-
proaches to energy savings or produc-
tion, including reliance on reasonably
predictable market-induced improve-
ments in efficiency of all equipment
subject to the State regulation. The
Secretary may not prescribe such a
rule if he finds that interested persons
have established, by a preponderance of
the evidence, that the State’s regula-
tion will significantly burden manufac-
turing, marketing, distribution, sale or
servicing of the covered equipment on
a national basis. In determining wheth-
er to make such a finding, the Sec-
retary shall evaluate all relevant fac-
tors including: The extent to which the
State regulation will increase manu-
facturing or distribution costs of man-
ufacturers, distributors, and others;
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